SOVIET LAW AS MODEL: THE

PEOPLE'S DEMOCRACIES IN THE SUCCESSION STATES
In half a century the countries of the former Habsburg monarchy have passed from a rule of law imposed by a nineteenth century bourgeois empire to a law patterned on a twentieth century Communist dictatorship. This note will survey the principal characteristics of this shift.1 I. THE AUSTRAN BACKGROUND In no field more than law does the expression "Succession States" seem so justified in its application to Hungary, Poland, Czechoslovakia, and Rumania. In 1918 in almost all parts of social life the fledgling national states embarked upon separate developments. Their legal systems, however, for a long time remained alike, and when their laws underwent development, the development was gradual and with consideration of comparable law in the other states of the former empire. 2 The constitutional law of the new nations, of course, was new. There were proposals for similar radical solutions in the other areas of law, such as a Czech plan to adopt at once the entire French system. But the realization of probable confusion resulting from such a quick shift led to the provisional retaining of former law in the regions that had once been part of the empire. 3 This meant, for example, that Hungarian law remained in force in Slovakia, while Austrian law governed Bohemia; that in Poland there was Russian law in the. East, German law in the former Prussian provinces, Austrian law in Galicia and Silesia, and French law (introduced by Napoleon in 1809 in the Duchy of Warsaw) in "Congress Poland." Each nation planned eventually to create its own legislation on a national basis. In the process of doing this, the Austrian examples remained dominant.
The history of the General Civil Code (the G.C.C.) may illustrate the effect of the Austrian example. The G.C.C. of the old empire, enacted in 1811, had merits which apparently recommended it over more contemporary codifications. The G.C.C., influenced by the philosophy of Kant, had a set of principles which were clearly outlined and dynamically presented in a way to permit development; and it had made a careful selection of the proven institutions of the different peoples of the Austro-Hungarian monarchy. Czechoslovakia kept the G.C.C. in the western half of the state, and as late as 1935 Czech commentaries on it were published. The former Austrian areas of Yugoslavia similarly retained the G.C.C., as did the former Austrian regions of Rumania. Poland introduced a law in 1932 which superseded part of the G.C.C.,4 but a large number of its provisions remained in effect in Galicia and Silesia till the end of World War II, and as late as 1938 there was a Polish publication of it. A large number of highly competent commentaries on the G.C.C. contributed to its retention. There were the Polish works of W. L. Jaworski, S. Wr6blewski, E. Till, F. Zoll, and A. G6rski; the Croatian works by Derenfin, Maurovi6, and Posilovi6; the Czech works by E. Tilsch.
In other areas of law the Austrian law was often formally replaced, but in fact copied. For example, the Yugoslavian Code of Civil Procedure which appeared in 1929 was an almost literal translation of its Austrian predecessor. By means of it Yugoslavia retained such advantages of the Austrian approach as the publicity of proceedings to safeguard the regularity of all actions; the oral examination of parties by the court; the duty of inquiry into a case imposed upon the court ex officio; the principle of free evaluation of evidence which leaves the judge free to ignore the rules of evidence in the interest of justice.
Indeed, in the cases where national legislation was adopted, the effect was often to enlarge the sphere of the old Austrian law to parts of the nation which had hitherto been ruled by some other law. This was particularly true in Yugoslavia and Czechoslovakia. In Czechoslovakia the conformity of Czechoslovakian to Austrian law is particularly striking in that whole area usually characterized as "administrative law," that is, the rules governing executive agencies such as the police and the departments of social welfare and the relationships between different branches of the government. In 1938 a Czech estimate was that after twenty years of separate development, two thirds of Czech administrative law was a counterpart of existing Austrian rules.
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In Poland the influence of German law, effective in the former Prussian parts of the country, was still evident. Even there the conflict of law principles followed primarily the Austrian example, being based on a draft worked out in 1912 in the Ministry of Justice in Vienna.
6 Poland retained the Austrian laws of local and county administration until 1933. The new Polish trade regulations were a mixture of the elements of Austrian and German trade regulations. Poland did abandon formally at least ninety per cent of all Austrian administrative law in the first decade of independence, 7 but even such wholesale rejection did not mean the abandonment of basic Austrian approaches.
Why was there such a continuity of law in these newly independent nations? Two reasons may be suggested. The earlier Austrian legislation had attempted to recognize tested legal institutions and concepts from all parts of the monarchy. Representatives of all the nationalities involved took part in both the legislative and the judicial branch of the monarchy. Thus, in the six-member Commission of 1904 to amend the G.C.C., the Pole, Stanislaw Madeyski (1841 -1910 , and the Czech, Antonin Randa (1834 Randa ( -1914 , were members. Among Austrian Ministers of Justice were the Czechs, Karel Habietinek (1830 -1915 and Alois PraiAk (1820 PraiAk ( -1901 . The multinational approach to the law was equally evident in legal literature. The only complete systematic presentation of Austrian civil law was made by the Slovenian, Josef Krajnc (1820-1875). An influential commentary on marriage law was written by the Pole, Edward Rittner (1845-1899). The author of the most popular textbook on commercial law was Antonin Randa, and the first important commentator on the law of limited liability companies was the Slovenian, Milan Skerlj. In addition to these authors writing in German, there was also a substantial development of legal literature in the languages of the individual peoples which was to be of major influence on the younger generation when they came into power in the Succession States. Partly at least as a consequence of this multinational participation, there had come about a unification of legal thinking.
The unity of this approach, is, perhaps, best illustrated by the continuing effect of the Austrian example after all external compulsion or pressure was impossible. In 1925 Austria codified the administrative procedural provisions which had been scattered in numerous individual laws. This step was soon copied in the Succession States. Poland, Yugoslavia, and Czechoslovakia adopted a substantial number of the Austrian provisions literally, and all three in five years unified and codified their administrative procedural laws. 8 Of the Succession States only Rumania gradually turned from the Austrian tradition and adopted a French legal approach.
9 Poland fitted individual bricks from the Austrian structure into her own national order. Yugoslavia extended the substance of Austrian law over territories where it had not existed before. Czechoslovakia faithfully preserved Austrian law and developed its jurisprudence in the spirit of the Austrian approach. There was a continuing development of national law coordinated to a considerable extent with that of neighboring states, a coordination taking place without coercion or treaty obligation.
II. THE SOVIET MODEL
1. Transition.-In the six years of World War II, the Succession States were rapidly changed. Two new states, Slovakia and Croatia, made a brief appearance. New laws destroyed to a large extent the old Austrian character of law in the Succession States.10 With the end of the war in 1945, restoration might have been expected. Instead there followed a swift Sovietization in local governments, the judiciary, the basic laws of property, and the constitution of these states.
In the area of local government, for example, Czechoslovakia eliminated her city councils, county boards and provincial administrators and replaced them with committees having many of the features of ward, village and city soviets. The soviets, in distinction from the more traditional forms of local government, were frankly class organizations; moreover, they were regularly related to the central state administration and not considered autonomous bodies.11 Poland in 1945 created People's Councils, which at first coexisted with older forms of government. In Hungary local committees were formed but did not immediately replace the organs of state administration. Yugoslavia followed most completely the Soviet example of People's Committees in villages, towns, districts, counties, Change in the judicial sphere took place chiefly through the creation of courts which were called "People's Courts" or "Extraordinary People's Courts." Unlike ordinary courts the People's Courts had lay judges, including lay presidents of the court; and they had no specific rules of procedure. These functioned in Bohemia and Moravia-Silesia from 1945 to May, 1947, and in Slovakia from May, 1945 , till the end of 1947. In Hungary, the People's Courts, established by county, formed the backbone of the judiciary. In Poland, as early as September, 1944 , special criminal courts were created to try war criminals. In Yugoslavia, the "People's Court" became the ordinary designation of the district, county, and supreme courts.
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In basic property legislation the three major steps taken by the new governments were agrarian reform, nationalization, and the expulsion of national minorities. In Hungary the Provisional National Government decreed the distribution of over six million acres of land among the peasants without indemnity to the old owners. In Yugoslavia over three million acres were confiscated by the Provisional People's Assembly. The Polish Liberation Committee in 1944 decreed the redistribution of agricultural estates of more than 250 acres, a law ultimately leading to the redistribution of fifteen million acres. 443-459, (1954) ; HIGHLIGHTS 248-250 (1954), 121-133, 213-223 (1958) power plants, and a large number of larger industrial establishments in 1944, a national bank and ten other large banks a year later. 16 The expulsion of peoples, which often accompanied expropriation, took place on a large scale. Poland expelled three and one-half million Germans and, under a law of May 6, 1945, confiscated their property. Czechoslovakia withdrew nationality from her German and Magyar minorities by law of August 2, 1945; deported three million of these people from her territories; and decreed the confiscation of their land on June 21, 1945, and their other property on October 25, 1945. The Hungarians expelled 240,000 persons under an ordinance of December 22, 1945. Yugoslavia expelled 300,000 Germans and, under a resolution of the Anti-Fascist Council of November 21, 1944, and a law of July 31, 1946, confiscated their property.6 These laws effecting basic changes were much alike. In the approach to other problems of legislation, there was some variety. Poland worked out and adopted an integrated civil law, which, as of January 1, 1947, effectively replaced the old G.C.C.17 Czechoslovakia concentrated on eliminating the legal differences that had resulted from its threefold partition during World War 11.18 In Yugoslavia all the bourgeois past was at a stroke eliminated by a law declaring that all laws which had been in effect on April 6, 1941, the date of the beginning of the German occupation, were void.' 9 Yet as long as there were no laws to supersede the abolished ones the old law tended to be applied.
At a constitutional level Yugoslavia in 1946 adopted a structure much like the Soviet constitution of 1936. In Czechoslovakia it was only with the constitution of May 9, 1948 6-53 (1958) ; GsOVSKI 1308 ff. August 3, 1944 , Sb. 1945 Law of October 4, 1946, Sb. No. 195;  Law of December 19, 1945 , Sb. 1946 According to G. M. Dimitrov, speaking before the Sixth Party Congress of the Communist Party (Bulgaria) in December, 1948, the Soviet regime and the Popular Democratic regime are two versions of the same power, the power of the proletariat. Similarly, Mankovskij maintains that the difference between a "People's Democracy" and the Soviet Union is not one of essence, but of degree. The Soviet Union, in official theory, is a classic and perfect version of the dictatorship of the proletariat. It is now undergoing the transition from socialism, which was attained in 1936, to Communism. The "People's Democracies" are now passing through the same development that occurred in the Soviet Union in its first phase. They are passing from capitalism to socialism, and the building of the socialist society is only under way. However, the support offered by the Soviet Union to this end makes it possible for them to approach socialism more quickly than was possible for the Soviet Union in its first stage. This support by the Soviet Union is also the reason why a "People's Government" can never be considered by itself but can be thought of only as a component of the "Socialist camp."
Decree of
The difference between a "People's Democracy" and the present Soviet Union consists in these points: In the Soviet Union after the October Revolution only one party, the Bolshevik Party, remained; in the People's Democracy the Communist Party not only exists but it forms governments with other parties under the title of "the National Front" or "the Independent Front" or "the Democratic Bloc." The other parties remain in existence even if no one speaks any longer of coalition governments and if only unitary slates of candidates are proposed for election. In the economic structure of the People's Democracies, 367-397 (1954), 289-351 (1958), 267-398 (1959) a small goods sector and a capitalistic sector remain.
2 3 In contrast again to the Soviet Union, where the entire land was decreed to be the property of the people in 1918, the People's Democracies as a matter of principle have not nationalized land but have protected the private properties of the peasants insofar as they cultivate the land. Section 7 of the Hungarian Constitution recognizes the right of working peasants to possess land. Article 12 of the Polish Constitution recognizes the individual property of peasants in land. Article 12 of the Czechoslovakian Constitution of 1948 declares that the land belongs to those who work it. Even the Czech Constitution of 1960, which declares itself to be the constitution of a socialist state, has not changed this situation, although it no longer guarantees ownership of the land but permits land to be governmentally taken by a simple change in law.
The notion of a People's Democracy is related to a controversy which has occurred among Soviet theorists as to the nature of the revolutions that led to them. Mankovskij has maintained that the revolutions of 1944 and 1945 were true socialist revolutions because they brought to power the working people, although there was bourgeois participation in the revolutions, solutions were given to some bourgeois problems, and there was a continued existence of a capitalistic sector.
2 4 Somewhat more flexibly, Sobolev in his article on People's Democracies in the Large Soviet Encyclopedia attacks any absolute distinction between democratic and socialistic revolutions and speaks of an uninterrupted revolutionary process in which the bourgeois-democratic revolutions gradually became socialist ones. Lakatog has applied this notion to Czechoslovakia, arguing that the establishment of the dictatorship of the proletariat is a process, not a single act. The revolution of 1944 and 1945, he contends, was an imperfect, nonconsolidated dictatorship of the proletariat, while from February, 1948, onwards, a consolidated and perfect dictatorship of the proletariat has been taking shape. Lakatog adds that there was no reason for the proletariat not to use part of the bourgeoisie for its purposes if there was a possibility of doing so and if, thereby, a civil war could be avoided and the socialist revolution brought about in a peaceful way. 2. Adjustment to the Soviet Model.-The continued existence in the People's Democracies of law in the form of codes makes it difficult to understand the change of contents of law which these countries have undergone. The legal systems of the world are often divided between code law systems and case law systems. This simple division would lead one to suppose that there was a greater difference between Anglo-American law and Continental law than between the law of Western Europe and the law enforced in Eastern Europe. This distinction, however, is a purely formal criterion and obscures the enormous difference between the Anglo-American and Continental European laws on the one hand and that of the Socialist camp on the other.
In the Socialist camp, law is frankly proclaimed to be a way for the ruling class to form and secure conditions advantageous to itself. While some theorists of law, and the Marxist theorists in particular, would assert that class advantage was always the purpose of law, it is apparent that a considerable practical difference is made when this advantage is deliberately sought, and the maintenance of political power, rather than an ideal of justice, is made the object of the legal system.
2 5 a Any idea of obligation antecedent to the government or above the government is denied, and any "natural right" of man is denied. The unitary power of the state is asserted without any balancing or separation of powers such as has characterized Western European countries since at least the eighteenth century. In particular, the judge is part of the unitary administration and enjoys an essentially temporary office, which may be taken from him at any time. The constancy and the certainty of the law are given very little value, and frequent changes in the law, often politically motivated, are justified on the theory that the legal superstructure should continually adapt itself to the changing economic base. The power of the state is used in a discriminatory way to further the class struggle. This discrimination is evident in the tax law and its administration; in the intervention of the state in civil litigation; in the state's control and even manipulation of delivery dates for economic goods; and in the official position that kulaks and others regarded as unfavorable to the regime are to be treated differently in the administration of criminal law. Finally, the central economic plan is given a special place in law -its usual incorporation into the constitution is not merely symbolic. It has a significant effect in overriding private contracts and in forcing the state enterprises to enter into contracts with each other.
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In the assimilation of the Succession States to the Soviet model, the period of transition was at first followed by a period of increasingly close adjustment to the Soviet system of law.
At the constitutional level, for example, parliamentary deputies were made subject to immediate recall. 27 The institution of lay judges was taken over from the Soviet example, and judges were made elective and subject to recall. 28 In the field of criminal law, social deterrence was emphasized with provision made for holding criminal proceedings at the place of work or the place of residence of the defendant. 29 The defense counsel was considered to have no obligation or right to defend the interests of his client if they were counter to the interest of the state. Defense was to be rendered not by private offices but by collectives of defense attorneys. 30 Charges in cases involving "counterrevolutionary" crimes against the state or the national economy tended to be vaguely formulated. Following the Soviet model, there was considerable restriction on the right of the defendant, especially in preliminary proceedings.
3 1 Sentences to hard labor for corrective and educational purposes were widespread. The Soviet practice of "criminal law without guilt and without punishment" tried during the years of war communism and then abandoned by the Soviet Union, was, however, avoided by following the more recent Soviet criminal codes. After the Twenty-first Congress of the Communist Party (USSR), which asked for the transfer of various state functions to "social organizations," the People's Democracies responded with somewhat similar programs. The trade unions were given large responsibilities in being given authority to make regulations with the force of law governing the conditions of work and the security of the plant.
In civil law generally, the Soviet example was followed. Thus, for example, the government procurator was given the right to intervene in any stage of pending civil litigation in the interest of the state.
3 3 The law governing family relations was separated from its traditional place in the civil code and given an independent development on the Soviet model. 3 4 In property law the Soviet approach to economic enterprise was followed, so that the nationalized plants were considered not as owners, but merely as administrators of the state property entrusted to them. At the same time such enterprises were held liable only for their obligations up to their capital. The state was not liable for their obligations.
3 5 In close imitation of the Soviet model, for example, Czechoslovakia used the legal form of a joint stock company for foreign trade organizations of the state, although joint stock companies no longer existed generally in the country, and fixed the number of such organizations at twenty-one as in the Soviet Union.
Much interest was shown in Soviet legal literature. The codifiers of Czechoslovakian law translated into Czech over two hundred works of Soviet legal literature. A periodical was published from 1951 to 1956 in Czechoslovakia, Sovetskd v~da -stdt a prdvo, which contained only translations of Soviet literature on legal problems. This was followed by similar publications in Rumania and East Germany.
In the first years in Czechslovakia there was insistence on exact copying. (1950), 8-14 (1954), 170-178 (1958) was "the source of their knowledge." 36 His successor, St. Rais, declared that it was a smaller error to adopt Soviet provisions of law without investigation and adjustment than not to adopt it at all. 37 The idea was expressed less rigorously by President Gottwald in 1953 when he said that the basic law of legal development in the People's Democracies was the "law of continual approach to the Soviet model."
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The desire to follow the Soviet model explains, in part, the rapid changes in law in some areas. Czechoslovakia, for example, has had three codes of criminal procedure since the old Austrian code became ineffective in 1950, and has had two codes of criminal law since 1950. The Czechoslovakian code of administrative procedure has been twice substantially changed since 1954.
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The old (1869) Austrian law on education was abolished in 1948, and the law replacing it was superseded by new provisions in 1953, which were again superseded in 1960.40 These rapid changes in basic laws may be contrasted with the durability of the French Civil Code enacted in 1804, the Austrian General Code enacted in 1811, and the German Civil Code enacted in 1896. A theoretical justification for this change is that the law during the transition from capitalism to socialism is supposed to be dynamic to keep pace with the development of other social conditions, and that the many bourgeois facets typical of the first laws of the People's Democracies have to be removed as a more perfect socialist society is achieved.
3.
Signs of Independent Development.--Despite the insistence on the model, an increasing number of persons began to object to a mechanical adoption of Soviet legislation. Gottwald in his 1953 speech spoke of the respect which must be given to the different starting positions of the Soviet Union and the People's Democracies. Legislators were urged not to adopt the Soviet model uncritically, and to study not only present legislation, but the old development that had led to it. Only in this way, it was argued, could the experiences gained by the Soviet Union be used for one's own country.
Hungary adopted a new land registry law in 1960.42 In Poland a form of joint or fractional ownership of land has been recognized. In Poland, too, the new mining codes did not socialize the ownership of mines directly, but merely reserved the exclusive right of mining to the state. 4 3 The restrictions on inheritance have taken a variety of forms in the Bloc, with the Soviet Union itself recently revealing a remarkable willingness to revise its own restrictions on what would seem to be a traditional characteristic of private property.
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In other areas of law, divergence from the Soviet model may be observed. These divergences, while not all of great substantive significance, are interesting in showing a departure from the ideal of exact copying. Poland has drafted a new civil code restoring family law to the general civil code as in countries in the West. In Russia in 1918, the codification of the labor law was the first of all codifications; and Hungary, Rumania, and Albania have also proclaimed labor codes. But to this day, Poland and Czechoslovakia have not adopted any code for labor.
4 5 The civil code of Czechoslovakia regulates relations between individual citizens and between citizens and socialist organizations, leaving the economic relations among socialist organizations to a separate economic code. This division is not recognized by the Soviet model, nor by the People's Democracies in Hungary and Poland, which are presumably facing the same economic conditions as Czechoslovakia. The continuation of old terms for legal entities, instead of the Soviet terms, has probably considerable symbolic significance for "the peculiar way to socialism" of the Bloc. Both Poland and Hungary have retained the historical term for their administrative regions. In Czechoslovakia it was proposed that the district be named "oblasts" in accordance with Soviet practice, but the proposal was abandoned in favor of the familiar term "district." Czechoslovakia in 1960 abolished the term "People's Court" and reinstated "District Courts," the familiar Austrian term. 4 7 In parliamentary practice, the Soviet model is no longer closely followed. While in the Soviet Union the decrees of the Presidium make up 95% of the legislative acts, Czechoslovakia in the first seven years of its constitution permitting decrees by the Presidium of the National Assembly did not use this method a single time. Recently such legislative decrees have been no more than 10% of the acts of the assembly. 48 Czechoslovakia has also abandoned the Soviet principle of parliamentary representation on the basis of one representative to so many thousand people, and returned to the rule of 1920 that the deputies should be 300 no matter what the number of eligible voters. The institution of a Presidency has been continued in Czechoslovakia instead of being replaced by a Presidium on the Soviet model -so vivid is the memory of the first president of the country -in spite of all attempts to exterminate "Masarykism." 49 In Poland there has been a gradual transition from reliance on the Soviet legislative model. In the period 1952-1956, the Sejm, or parliament, passed sixteen laws, while the State Council issued 165 decrees which were passed by the Sejm without debate. The new Sejm in its first two legislative terms has passed 53 bills, while not a single decree has been issued by the State Council. 5 0 Moreover, in Poland since 1955 it has been possible for a small minority of deputies to vote against the bill. It has also been possible and not rarely practiced for a Sejm to make partial changes in bills submitted by the government. Not only is there a number of legal institutions which have not been conformed to the Soviet model, but even text writers are stating that Soviet legislation is in some subjects obsolete and that in the field of Soviet legal literature there is a range from excellent to mediocre. 52 The Soviet reform of its own criminal law, and the subsequent outlawing in the Soviet Union of the creation of analogous crimes and retroactive criminal law, have suggested to the least observant that the Soviet model could not have been perfect. 5 3 It is now becoming the position in the East European countries that what is meant by the Soviet example is not Soviet positive law, but the legal theories which have emerged through the application of Marxism-Leninism, such as the theory of ownership in a socialist state. 54 The former rigid turning of eyes to Moscow has been replaced by mutual contracts. A dense network of similar agreements about consular matters, citizenship, and the relationships between courts in Bloc countries has grown up.
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The latest version of the Czechoslovakian criminal code provides that crimes against "another state of the working people" shall be punished as a crime against Czechoslovakia.
5 6 A kind of cooperation is developing within the Bloc which goes beyond the traditional concept of international law. "New, higher forms of mutual assistance and cooperation" are spoken of. 5 7 A new intersocialist law is coming into existence as the group law of the Socialist camp. This camp was defined by its members at the Moscow conference of June 7, 1962, as the "social, economic and political community of free and sovereign peoples progressing on their way to socialism and communism and bound to each other by durable bonds of international socialist solidarity." 5 8
As the former monolithic compactness of the law of the Bloc is replaced by polycentrism, it should not be forgotten that the entire legal order of the Succession States continues to be dominated by the principle of Socialist legality.
The combination in these countries of a desire to follow a "peculiar way" to socialism with the need to respect deep-rooted traditions and legal concepts prevented a complete adoption of the Soviet pattern. The law, however, of these countries still aims not at a realization of legal order in a Western sense, but to be an effective instrument of class warfare.
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